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Court of Appeals of the District of Columbia 


No. 5624. 

Samuel D. Moses et al., Appellants, 

vs. 

Luther H. Reichelderfer et al. 


a Supreme Court of the District of Columbia. 

District Court No. 2109. 


In re Condemnation of Lots 829 and 831, in Square 1756, 
for School Purposes, in the District of Columbia 

L'xited States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of tlie Dis¬ 
trict of Columbia, at the City of Washington, in saiii Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-ejititled 
cause, to wit: 


Petition. 


Filed May 26, 1931. 

In the Supreme Court of the District of Columbia, Holding 

a District Court. i 

District Court No. 2109. 

In re Condemnation of Lots 829 and 831, in SquarL 1756, 
for School Purposes, in the District of Columbia. 


The petitioners, Luther H. Reichelderfer, Herbert B. 
Crosby and John C. Gotwals, respectfully represept that 
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thev are the Commissioners of the District of Columbia 

* 

and file this petition for the purpose of acquiring lots 829 
and 831 in square 1736 for school purposes, as authorized 
by the Act of Congress approved February 26, 1925, en¬ 
titled “An Act to authorize a five year building program 
for the public school system of the District of Columbia 
which shall provide school buildings adequate in size and 
facilities to make possible an efficient system of public edu¬ 
cation in the District of Columbia”; and as authorized by 
the Act of Congress approved February 25, 1929, entitled 
“An Act making appropriations for the Government of the 
District of Columbia and other activities chargeable in 
whole or in part against the revenues of such District for 
the fiscal year ending June 30, 1930, and for other pur¬ 
poses.” 

2. That by the provisions of Chapter XV of the Code of 
Law for the District of Columbia, as amended by the Act of 
Congress approved March 1, 1929, entitled “An Act to 
amend Chapter XV of the Code of Law for the District of 
Columbia and for other purposes”, the Commissioners of 
the District of Columbia are authorized, whenever land 

therein is needed for sites of school houses, fire or 
2 police stations, or for any other municipal use au¬ 
thorized by Congress, and the same cannot be ac¬ 
quired by purchase from the owners thereof at a price 
satisfactory to the officers of the Government, authorized 
to negotiate for the same, to make application to the 
Supreme Court of the District of Columbia for the ascer¬ 
tainment of the value, and the condemnation of the land 
for the purpose for which it is needed. 

3. That your petitioners have endeavored to acquire by 
purchase from the owners thereof, the land hereinafter 
particularly described for the purpose aforesaid, but they 
are unable to purchase the same at a price satisfactory to 
them. 

4. That in the judgment of your petitioners, it is neces¬ 
sary to acquire the piece or parcel of land situate in the 
District of Columbia, hereinafter particularly described, 
for the purpose of acquiring a site for school purposes, in 
said District of Columbia. 

5. That a map or plan showing the land so needed and 
the structures and buildings, on said land is filed herewith, 
as part hereof marked “Exhibit, D. C., No. 1”. 
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6. That the land needed to provide for a site for school 
purposes, in said District of Columbia, together wi^h the 
names and residences of the owner or owners thereof, so 
far as the same can be ascertained, is particularly desbribed 
as follows: 

Descriptions of Land to be Condemned for School Purposes 

in Square 1756. 

All of a parcel taxed as Lot 829, Square 1756, containing 
12,018 square feet. j 

Alfred T. Newbold, owner. 

Residence: 5626 Connecticut Avenue N. W. 

3 All of a parcel taxed as Lot 831, Square 1756, con¬ 

taining 96487.73 square feet. 

Alfred T. Newbold, owner. 

Residence: 5626 Connecticut Avenue N. W. 

WAW. j 

Prayers. 

The premises considered, your petitioners pray: 

1. That all persons interested in the land hereinbefore 
described may be cited to appear in this Court at a time to 
be fixed by the Court to answer this petition apd the 
prayers thereof. 

2. That the said land hereinbefore described lj>e con¬ 
demned for school purposes, as provided for in the Acts 
of Congress above referred to. 

3. That this Honorable Court appoint a jury iof five 
capable and disinterested persons to appraise the value of 
the land to be taken for the aforesaid purpose, in (accord¬ 
ance with the provisions of Chapter XV of the Code Iof Law 
for the District of Columbia, as amended. 

4. That such other and further orders may be mhde and 
proceedings may be had and taken in the premises as the 
nature of the case mav require. 

L. H. REICHELDERFER, 
H. B. CROSBY, 

JOHN C. GOTWALS, 
Commissioners , District of Coliynbia. 

WILLIAM W. BRIDE, j 

WALTER L. FOWLER, 

Attorneys for Petitioners. 
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4 District of Columbia, ss: 

Personally appears L. H. Reichelderfer, who being first 
duly sworn according to law, deposes and says that he is 
one of the Board of Commissioners of the District of 
Columbia; that he has read the foregoing petition of said 
Commissioners, and knows the contents thereof; that the 
facts therein stated upon personal knowledge are true and 
those stated upon information and belief, he believes to be 
true. 

L. H. REICHELDERFER. 

Subscribed and sworn to before me this 22nd day of May, 
A. D. 1931. 

[notarial seal.]; ADAM A. GIEBEL, 

Notary Public, D. C . 

(Here follows “Exhibit D. C. No. 1,” side folio 5.) 

6 Order of Citation and Publication. 

Filed May 26, 1931. 

# # * # * * « 

Upon consideration of the petition of the Commissioners 
of the District of Columbia, filed in the above entitled cause, 
and on motion of counsel for the said Commissioners, it is, 
by the Court, this 26 day of May, A. D., 1931, ordered: 

That the Clerk of the Court issue citation to all parties 
in interest in the land to be condemned herein, particularly 
described in the aforesaid petition, to appear in this Court 
on the 16 day of June, A. D., 1931, at ten o’clock A. M., 
to answer the said petition and to show cause, if any they 
have, why the prayers thereof should not be granted, and 
why the land in square 1756, as shown on the plat filed with 
the petition in said cause, should not be condemned as a 
site for school purposes. 

It is further ordered that a copy of said citation be 
served by the United States Marshal for the District of 
Columbia upon such owners of the land sought to be con¬ 
demned herein, and found by the said Marshal, or his depu¬ 
ties, within the District of Columbia; and it is further or¬ 
dered that all persons having any interest in these proceed- 
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ings be, and they are hereby, warned and required to ap¬ 
pear in this Court on or before the said 16 day of June, 
1931, to answer the said petition and to continue in at¬ 
tendance until the Court shall have made its final order 
ratifying and confirming the award and report ot the con¬ 
demnation jury to be appointed by the Court to appraise the 
value of the respective interests of all persons concerned in 
the land and premises mentioned and described in the 
aforesaid petition. 

7 It is further ordered that a copy of this order be 
published once in the Washington Law Reporter, the 

Washington Post, the Washington Evening Starj and the 
Washington Herald, newspapers published in the isaid Dis¬ 
trict before the said 16 day of June, 1931. 

Bv the Court: 

ALFRED A. WHEAT, 

Chief Justice. 

Order for Citation . 

Filed June 1, 1931. j 

# * * # * * * 

The Clerk of said Court will please issue citation to Al¬ 
fred T. Newbold. 

WILLIAM W. BRIDE, 
WALTER L. FOWLER, 
Attorneys for Petitioners. 

A. A. G. 

Memoranda. 

June 4, 1931.—Order for citation filed. | 

June 12, 1931.—Citation issued June 1, 1931, returned 
served on Alfred T. Newbold. 

June 16, 1931.—Proofs of publication in Herald and 
Post, filed. 

8 Order for Empaneling of Jury. 

Filed June 16, 1931. 

#*##### 

Upon consideration of the petition of the Commissioners 
of the District of Columbia, filed herein, and it appearing to 
the Court that the notice heretofore ordered herein has been 
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duly published and a copy thereof has been duly served 
upon such of the owners of the fee of the land to be con¬ 
demned, as mav be found bv the Marshal within the District 
of Columbia, it is on motion of counsel for the said Com¬ 
missioners, this 16th day of June, 1931, ordered: 

That a jury be empaneled, in accordance with the law 
provided for in such cases, and sworn on the 30 day of June, 
1931, at ten o’clock, A. M., to assess the damages each owner 
of the land to be taken may sustain by reason of the con¬ 
demnation of lots 829 and 831 in Square 1756 for school 
purposes and to assess the benefits resulting therefrom, in¬ 
cluding the expenses of this proceeding, in accordance with 
the provisions of law for the District of Columbia, under 
which this proceeding has been instituted, and 

That the parties represented by Hamilton and Hamilton 
and James C. Wilkes shall have one week to file such an¬ 
swer or other pleading as to them may seem advisable. 

Bv the Court: 

! JOSEPH W. COX, 

Justice. 

9 Memorandum. 

June 17,1931.—Proof of publication in The Evening Star 
filed. 


Answer of Samuel D. Moses et al. 

Filed June 23, 1931. 

******* 

Come now’ Samuel D. Moses and Bertha Bussell Moses, 
Os^wald L. Bluege and Margaret Heilig Bluege, and Alfred 
C. Fisher and Margaret W. Fisher, and for an answer to 
the petition filed herein respectfully state to the Court as 
follows: 

1. Answering the allegations in paragraph one contained, 
they admit that the petitioners are Commissioners of the 
District of Columbia, but deny that they file the petition 
for the purpose of acquiring lots 829 and 831, square 1756, 
for school purposes as authorized by the three acts of Con¬ 
gress mentioned therein, but say, on the other hand, that 
said acts do not authorize the condemnation of said lots as 
contemplated by these proceedings. 
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2. Answering the allegations in paragraph two contained, 
these respondents admit that the petitioners, as Commis¬ 
sioners of the District of Columbia, are authorizecf to make 
application to this Court for the condemnation of Jand, and 
the ascertainment of its value, whenever such land is needed 
by said Commissioners for sites for schoolhousejs, or for 
any other municipal use authorized by Congressj and the 
same cannot be acquired by purchase from th^ owners 
thereof at a price satisfactory to the officers of sai(jl District 
authorized to negotiate for the same, under the provisions 
of Title 25, Chapter 5, of the Code of Laws of the District 
of Columbia. 

10 3. These respondents deny each and every allega¬ 

tion in said paragraph contained, and sav that no 
effort has been made by the petitioners or any officer of the 
District of Columbia to purchase their property, herein¬ 
after described, or any interest in or concerning the same 
or any interest which respondents have or may h^ve in the 
land described in the petition. 

Further answering the allegations in said paragraph 
contained, these respondents say that the District <^f Colum¬ 
bia and Alfred T. Newbold, named as owner of jthe prop¬ 
erty described in the petition herein, have agreed upon a 
price satisfactory to said Newbold and to the petitioners 
and officers of the District authorized to negotiate for the 
same, which price, these respondents are informed and be¬ 
lieve and hence aver is seventy-five thousand dollars 
($75,000.00), and these respondents further are informed 
and believe and hence aver that a contract has heretofore 
been entered into between said Newbold and said District 
of Columbia for the sale of said land at said price. 

4. Answering the allegations in paragraph four con¬ 
tained, these respondents deny that in the judgment of the 
petitioners it is necessary to acquire the land described in 
the petition, and/or the interest of respondents therein, or 
the property of respondents as hereinafter more particu¬ 
larly described, for any purpose authorized by law. 

5. Answering the allegations in paragraph five con¬ 
tained, these respondents admit that a certain njiap is at¬ 
tached to the petition, but deny all the other allegations in 
said paragraph contained. 

3—5624a i 
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6. Answering the allegations in paragraph six contained, 
the respondents deny each and every one thereof. 

11 Further answering said petition, respondents 
Samuel D. Moses and Bertha Russell Moses say that 
they are the owners of lots 40, 41, 68 and 69, square 1851, 
in the subdivision made by the Chevy Chase Land Com¬ 
pany of Montgomery County, Maryland, and others, as 
per plat recorded in the Office of the Surveyor of the Dis¬ 
trict of Columbia in Liber 72, Folio 35, subject to the fol¬ 
lowing covenant, running with the land, among others: 

“All buildings erected or to be erected upon said land 
shall be built and used for residence purposes exclusively, 
except that stables, carriage houses, sheds or other out¬ 
buildings to be used only in connection with such residences 
may be erected upoii the rear of and not elsewhere upon 
said land; that said land or any buildings which may be 
erected thereon shall not be used or permitted to be used 
for any trade, business manufacturing or mercantile pur¬ 
poses ; that no structure of any description shall be erected 
on said land within 15 feet of the front or street line 
thereof; that no house shall be erected upon said land 
which shall cost less than $5,000.00; that any house erected 
upon said land shall be designed for the occupancy of one 
family, and that no apartment house or apartment houses 
shall be erected thereon,” 

which said covenant was placed, at the same time, against 
part of the land now proposed to be condemned by peti¬ 
tioners herein and described in the aforesaid petition and 
is mutually protective to said part of said land proposed 
to be condemned and the property of said two respondents. 
Said two respondents further say that prior to their pur¬ 
chase of the four lots aforesaid from one Alfred T. New- 
bold, who is recited in the petition herein as owner of the 
land proposed to be condemned, said Newbold gave assur¬ 
ance to these two respondents that the land proposed to 
be condemned herein would be improved by the same char¬ 
acter of dwelling houses as said Newbold had erected for 
these two respondents and others across the street from 
the property proposed to be condemned herein which assur¬ 
ances these two respondents relied upon in the pur- 
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12 chase of their property from said Newbold, as to all 
of which facts and assurances the petitioners herein 

had knowledge prior to the filing of the petition herein. 

Further answering said petition, respondents Oswald L. 
Bluege and Margaret Heilig Bluege say that they are the 
owners of lots 39 and 70 in Square 1851, in the Subdivision 
made by Chevy Chase Land Company of Montgomery 
County, Maryland, and others, as per plat recorded in the 
Office of the Surveyor for the District of Columbia in Liber 
72, at folio 35, subject to the same restrictions quoted in 
the next preceding paragraph, which said restriction has 
the same force and effect as to the properties o^ these two 
respondents as said restrictions have as between the prop¬ 
erties of Moses and wife and those proposed to be con¬ 
demned by these proceedings. 

Further answering said petition, respondents! Alfred C. 
Fisher and Margaret W. Fisher say that they are the 
owners of lot 37 in square 1851, in the subdivision made by 
the Chevy Chase Land Company of Montgomery County, 
Maryland, and others, as per plat recorded in tlje Office of 
the Surveyor for the District of Columbia in Liber 72 at 
folio 35, subject to the same restrictions quojed in the 
second preceding paragraph above, which said ijestrictions 
have the same force and effect as to the properties of these 
two respondents as said restrictions have as between the 
properties of Moses and wife and those proposed to be con¬ 
demned by these proceedings. 

Further answering, these respondents severally say that 
should the restriction, as a result of the proceedings herein, 
which protects each of their several propertied from en¬ 
croachment upon the land proposed to be condemned of 
other than detached dwellings, be removed, they, and 

13 each of them, as owners of the property aforesaid, 
would be deprived of an interest in the property 

proposed to be condemned, and a property right therein, 
as well as a property right in their own said pieces or 
parcels of ground, for all of which they should be allowed 
just compensation as guaranteed by the Constitution and 
laws of the United States, which compensation tlfiey hereby 
claim should the proceedings be found to be properly and 
legally instituted. 
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Wherefore, having fully answered, these respondents 
prav that said petition be dismissed. 

SAMUEL D. MOSES, 

BERTHA RUSSELL MOSES, 
OSWALD L. BLUEGE, 

MARGARET NEILIG BLUEGE, 
ALFRED C. FISHER, 

MARGARET W. FISHER, 

By JAMES C. WILKES, 

Attorney. 

JAMES C. WILKES, 

HENRY A. SCHWEINHAUT, 

Attorneys for Respondents. 

District of Columbia, ss: 

I, James C. Wilkes, do solemnly swear that I have read 
the foregoing and annexed answer by me subscribed, and 
know the contents thereof; that the statements made upon 
personal knowledge are true and those made upon informa¬ 
tion and belief I believe to be true. 

! JAMES C. WILKES. 

Subscribed and sworn to before me this 23rd day of 
June, 1931. 

[notarial seal.] KATHRYN L. FOLTZ, 

Notary Public , D . C. 

14 Motion to Set for Hearing and to Strike Portions of 

Answer. 

Filed June 30, 1931. 


Comes now the District of Columbia, by its counsel, and 
moves this Honorable Court to set this cause for hearing 
upon the questions raised in paragraphs 1, 3 and 5, and to 
strike the answer of Samuel D. Moses and Bertha Russell 
Moses, Oswald L. Bluege and Margaret Heilig Bluege, and 
Alfred C. Fisher and Margaret W. Fisher in so far as the 
remaining paragraphs are concerned, and for reasons 
therefor says: 
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1. That the said answer does not set up a cau^e of action 
entitling them to the relief prayed for, cognizable in this 
proceeding. 

2. That as against the District of Columbia in a proceed¬ 
ing in eminent domain, covenants, such as are described in 
said answer, can not operate to prevent the Sovereignty 
from acquiring such land for public purposes free from 
such restrictive covenants. 

3. The restrictive covenants set forth in said Answer are 
not property rights, as to the District of Columbia, when 
proceeding in eminent domain and in a governmental 
capacity. 

4. If Samuel D. Moses and Bertha Russell Moies, Oswald 
L. Bluege and Margaret Heilig Bluege, and Alfred C. 
Fisher and Margaret W. Fisher are entitled to anv dam- 
ages, such damages must arise from the value of their in¬ 
terests in the land sought to be condemned, anfl not from 
the depreciation in value of the land and improvements 
owned by them, as set forth in the said answer. 

5. That the measure of damages alleged in skid answer 

are speculative, indefinite and uncertain of ascer- 
15 tainment in this proceeding, and, therefore, respond¬ 
ents should not be permitted to introduce evidence 
as to such damages. 

I 

6. That the measure of damages as stated in jthe answer 
is not the proper or legal measure provided by law. 

7. And for other reasons apparent on the face of the 
record. 

WILLIAM W. BRIDE, 
WALTER L. FOWLER, 

Attorneys for Petitioners . 

James C. Wilkes, Esquire: 


Please take notice that the foregoing motijon will be 
called to the attention of Justice Cox on Tuesday, June 30, 
1931, at ten o'clock A. M., or as soon thereafter as counsel 
mav be heard. 

WILLIAM W. BRIDE, 
WALTER L. FOWLER, 
Attorneys for Petitioners. 
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Memorandum. 


June 30, 1931.—Order of continuance to July 6, 1931, 
filed. 


Stipulation. 


Filed July 6, 1931. 

######* 


It is stipulated by and between the Commissioners of 
the District of Columbia, petitioners in the above entitled 
cause, by W. W. Bride, Esquire, and Walter L. Fowler, 
Esquire, theiri counsel, and Samuel D. Moses and 
16 Bertha Russell Moses, Oswald L. Bluege and Mar¬ 
garet Heilig Bluege, and Alfred C. Fisher and 
Margaret W. Fisher, respondents in the above entitled 
cause, by James C. Wilkes, Esquire, and Henry A. Schwein- 
haut, Esquire, their counsel, that the empaneling and 
swearing of the jury in the above entitled cause will in 
nowise affect the rights of the above named respondents to 
question the jurisdiction of the Court in this case, or 
prejudice them in connection with any questions raised in 
the answer heretofore filed herein bv said respondents. 

WILLIAM W. BRIDE, 
WALTER L. FOWLER, 
Attorneys for Petitioners. 
JAMES C. WILKES, 

H. A. SCHWEINHAUT, 
Attorneys for Respondents Samuel D. 
Moses et ux., Oswald L. Bluege et ux., 
and Alfred C. Fisher et ux. 

Memorandum. 


July 6, 1931.—Order empaneling jury, directing jurors 
to view land, and setting hearing for July 31,1931, filed. 

List of Parties to he Served by Marshal. 

Filed July 29,1931. 

# * # # # * * . 

Personally: 45. Alfred C. Fisher, 3843 Garrison Street 

N. W. 6-8-31. 

Personally: 46. Margaret W. Fisher, 3843 Garrison 

Street N. W. 6-8-31. 
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Personally: 49. Oswald L. Bluege, 5101-3^th Street 

N. W. 6-9-31. 

Personally: 50. Margaret Heilig Bluege, ! 5101-39th 

Street N. W. 6-9-31. j 

Personally: 51. Samuel 1). Moses, 5109-39thj Street N. 

W. 6-9-31. 

Personallv: 52. Bertha Russell Moses, 5109-39th Street 

N. W. 6-9-31. 

i 

# # # # * * | * 

EDGAR C. SNYDER,! 

U. 8. Marshal in and for 

the Dist. of Columbia, 
By NORMAN W. BOTSFQRD, 

Deputy U. S. Marshal. 

Memoranda. j 

July 31, 1931.—Orders continuing proceeding] from day 
to day to and including October 9,1931. 

October 9, 1931.—Arguments on motions to strike sub¬ 
mitted to Judge Cox. 

Memorandum Opinion. | 

Filed November 11, 1931. 

* # # # # # ' * 

The District of Columbia seeks to condemn fcjr a school 
site part of Square 1756, containing 96,487.73 square feet, 
fronting on Fessenden and 39th Streets, Northwest. This 
area includes land described as Lot 813 (now ]j)art of lot 
known as 831), which lies along the north line of 
18 Fessenden Street, and constitutes the southerly strip 
and a comparatively small part of the area being 

taken. 

This lot (813) is part of an exclusive residential sub¬ 
division made by the Chevy Chase Land Company, which 
has sold and conveyed lots therein by deeds containing 
covenants (to run with the land), that “all buildings 
# * * erected * * * upon the land shall be built 

and used for residence purposes exclusively”, and “that 
the land * * * or any buildings thereon shall not be 
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used or permitted to be used for any trade, business, manu¬ 
facturing or mercantile purposes.” 

The subdivision includes Square 1755, lying immediately 
north of Square 1756, and also includes Squares 1851 and 
1878, lying to the east, except three lots in Square 1851 on 
the east side of 39th Street facing the area under condem¬ 
nation. No part of Square 1756, except Lot 813, is included 
in the subdivision; so that Lot 813 is the only part of the 
area being condemned which is in any wise subject to the 
covenants set out in the deeds from the Land Company. 

The Land Company and certain other purchasers from 
it, as owners of lots in the subdivision, answering the peti¬ 
tion for condemnation, claim an interest in Lot 813 by 
virtue of said covenants and seek compensation therefor, 
which they assert to be the depreciation in value of their 
property that will result from the taking of said area and 
the erection thereon of a school building. The Land Com¬ 
pany claims the lots still owned by it in Squares 1755, 1851 
and 1878 are damaged to the extent of 25 cents per square 
foot, and the other answering owners claim damages to 
their property in sums ranging from $5,000 to $25,000. 

The District has moved to strike out these answers on 
the ground that the facts therein stated show no in- 
19 terest of the answering parties in Lot 813 for which 
the District is required to make compensation. 

The theorv of the owners is that bv reason of the cove- 
nants in the deeds all owners of lots in the subdivision have 
a right of property in Lot 813 for which they must be com¬ 
pensated ; that the right is an easement appurtenant to each 
of their lots as a dominant tenement in Lot 813 as the 
servient tenement ; that the taking of Lot 813 as part of a 
school site is a taking of their easement; and that the com¬ 
pensation or measure of damages is the depreciation in the 
market value of the dominant tenement resulting from such 
taking. 

In opposition to this theory and in support of the motion 
to strike, three principal contentions are advanced by coun¬ 
sel for the District, viz: (1) As against the District the 
covenants in the deeds create no rights for which compensa¬ 
tion is required by the constitution; (2) The covenants, 
properly construed, have no reference to public uses for 
which the land may be required by the government; and 
(3) Assuming the validity of the covenants as against the 
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District, the damages claimed are too uncertain aid specu¬ 
lative to be considered by the Court. 

The questions of law arising on the motions have been 
argued orally and in carefully prepared briefs of] counsel. 

1. In support of the theory of the owners, numerous au¬ 
thorities are cited, including Peters v. Buckner, (Mo.) 232 
S. W. 1024; Johnstone v. Detroit, G. H. & M. R. Co., 245 
Mich. 65, 222 N. W. 325; and Flynn v. New York, W. & B. 
R. Co., 218 N. Y. 140. Each of these cases deals with restric¬ 
tions in furtherance of a general plan to establish an ex¬ 
clusive residential section and holds in effect that such re¬ 
strictions constitute property rights in each lot for the 
benefit of and appurtenant to every other lot covered 
20 by the same restrictions, and that where any lot is 
taken for public use the owner of every otjier lot is 
entitled to compensation for his interest in the lot taken. 

In opposition, counsel for the District also cites numerous 
decisions, including U. S. v. Certain Lands in the | Town of 
Jamestown, R. I., 1 12 Fed. 622 : affirmed by Wharton v. 
U. S., 153 Fed. 876 (C. C. A., 1st Circuit); and Doan v. 
Cleveland Short Line Ry. Co., 92 Ohio St. 461. These and 
other authorities support the view that rights sudi as the 
answering owners claim in Lot 813 are not real easements, 
as rights of way and easements for light and air, a^id, while 
binding and enforceable among private owners, Create no 
rights as against the power of eminent domain; that acts 
done in the proper exercise of governmental power and not 
directly encroaching upon private property, thoifgh their 
consequences may impair its use, are not a taking within 
the meaning of the constitution; that there can be no “ prop¬ 
erty right whatever, springing from private grant that the 
lands of another shall not be used for necessary, govern¬ 
mental purposes” (112 Fed. 628); and that, as every owner 
holds his property subject to its being taken for public use, 
he may not, “directly or indirectly, impose upon the state 
or the United States the burden of compensating him for 
damage resulting from that public use which do<}s not di¬ 
rectly invade his land” (112 Fed. 628); that 

“Each landowner holds his estate subject to the public 
necessity for the exercise of the right of eminent domain 
* * *. He cannot evade this by any agreement with his 

neighbor, nor can his neighbor acquire a right frbm a pri- 
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vale individual which imposes a new burden upon the public 
in the exercise of the right of eminent domain” (112 Fed. 
629); 

and that restrictive covenants, such as here involved, can¬ 
not be construed to prevent the use of land for public 

21 purposes, and as against the state “are illegal and 
void, confer no property right and cannot be the 

basis of a claim for damages.” (92 Ohio St. 470.) 

The recent case of Friesen v. City of Glendale, 288 Pac. 
1081 (Cal. 1930) holds the right under such a covenant is 
“not a property right, but is a contractual right cognizable 
in equity as between the contracting parties, not binding on 
the sovereign contemplating a public use of the particular 
property taken”. It cites and follows U. S. v. Certain Lands 
in Town of Jamestown, supra, as the leading case and as 
“in accordance with reason and the weight of authority on 
the subject.” 

These cases are cited as showing the irreconcilable con¬ 
flict of opinion among courts of the highest standing with 
respect to the theory advanced by the owners as the basis 
of compensation, and as suggesting the wisdom of not at¬ 
tempting here to decide the controverted question, unless in¬ 
dispensable to a ruling on the motion. 

'z. Examination of the language of the covenants gives 
rise to the question, whether the covenants in the deeds of 
conveyance were intended merely to restrict the use to be 
made of the lands by private parties or whether they were 
also intended as a restriction against any public use of the 
land by the government. The covenants must be read to¬ 
gether. The first appears to state the contemplated use to 
be made of buildings upon the land—they “shall be built 
and used for residence purposes exclusively”; the second 
enumerates the uses that are apparently intended to be ex¬ 
cluded from the subdivision, viz., “any trade, business, man¬ 
ufacturing or mercantile purpose”. The second covenant, 
it is thought, clearly gives color to the preceding covenant. 

Certainlv it would seem to stretch violentlv the use 
* * 

22 of the language to hold it contemplates that parks, 
playgrounds, additional roads, and schools are to be 

excluded from the restricted area. Considering the uses 
and needs of residential districts, is it reasonable to con¬ 
strue the language used as showing the intention on the 


17 


LUTHER H. REICHELDERFER ET AL. 

/part, of the owners to exclude all such public uses of land 
from their neighborhood? And if such exclusions were in¬ 
tended, is it reasonable to suppose that the language of the 
second covenant would have been confined merely to trade, 
business, manufacturing or mercantile uses? The more 
reasonable view would seem to be that while the Lalnd Com- 

j 

pany and those holding under it intended to exclude private 
persons from carrying on objectionable business in the re¬ 
stricted area, and are entitled to any value that might accrue 
to their land as a result of the expectation and belief that 
private business was excluded, they did not intenjd, or by 
the language used attempt, to exclude the government from 
using the land for necessary public uses nor contemplate 
an added value to result from the expectation th^t public 
use was not to be made of such land. (Wharton fv. U. S., ^3 
V^^kl) __| ^]( 

Accepting this construction of the covenant leacjis to the 
conclusion that the motions to strike should be sustained. 

3. A word may be added as to the additional ground urged 
by the District for sustaining the motions, viz., 'that the 
damages claimed are too uncertain and speculative to be 
considered. 

As above noted, all of Square 1756 is free from {he cove¬ 
nant except Lot 813. The restrictive plan, it is urged, can¬ 
not be effective in Square 1756, and, as in Rhodes v. Elmore 
Realty Co., 153 Atl. 510 (N. J. 1931), should be treated as 
having failed or broken down, at least as to that square; 

and that in any event it would be impossible to de- 
23 termine the damage to result from the use of Lot 
813 as a small part of the school site in connection 
with the larger part which is free from the restrictive cove¬ 
nants. 

The difficulty with this suggestion is- that if the covenant 
be accepted as establishing an actual easement appurtenant 
to the lots not being taken, the owners of such lots would be 
entitled to nominal damages at least, and the difficulty in 
determining the damages should not, as against the taker of 
the easement, preclude the granting of any relief at all. 

A different question would be presented if it werb certain 
that Lot 813 is not to be occupied by the school building. A 
schoZl site property includes, besides the buildiilg, other 
land such as playgrounds. (District of Columbia v. Shan¬ 
non & Luchs, 57 App. D. C. 67.) If only the unrestricted 
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area were being taken, certainly the owners of lots in the 
restricted subdivision could not complain. And if Lot 813 
were being taken for a playground only, and not to be 
occupied by a building, it would be difficult to hold that the 
taking would violate even the letter of either of the cove¬ 
nants. No building would be erected on Lot 813 in violation 
of the first covenant, and the lot would not be put to any of 
the uses forbidden by the second covenant. As counsel for 
the District suggests, it does not now appear the building 
will be located on Lot 813. But this is not enough. It is 
thought the petition should be construed most strongly 
against the District; and, in the absence of a clear showing 
that the building is not to occupy Lot 813, the proposed tak¬ 
ing should be treated as contemplating the erection of the 
school building at least in part on that lot. 

For the reasons stated above (under 2.) the motions to 
strike the answers to the petition for condemnation 
24 are sustained. 

! JOSEPH W. COX, 

Justice. 

November 11,1931. 


Memorandum. 

November 13, 1931.—Orders continuing proceeding from 
day to day to and including December 3, 1931, filed. 

Amendment to Petition. 

Filed January 25,1932, as of December 1, 1931. 

**#•#•• 


Luther H. Reichelderfer and Herbert B. Crosby, Com¬ 
missioners of the District of Columbia, and Donald A. Davi¬ 
son, acting Commissioner of the District of Columbia, by 
leave of Court first had and obtained, herebv amend the 
petition filed in the above entitled cause, as follows: 

By striking out the following words in the first para¬ 
graph : 

“and as authorized by the Act of Congress approved Febru¬ 
ary 25, 1929, entitled ‘An Act making appropriations for 
the Government of the District of Columbia and other 
activities chargeable in whole or in part against the rev- 
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enues of such District for the fiscal year ending jjine 30, 
1930, and for other purposes/ ” 

and substituting therefor the following: 

“and as authorized by the Act of Congress approved July 
3, 1930, entitled 4 An Act making appropriations for the 
Government of the District of Columbia and other activities 
chargeable in whole or in part against the revenues of such 
District for the fiscal year ending June 30, 1931, and for 
other purposes/ ” 

By adding immediately following paragraph 6 the follow¬ 
ing paragraph, to be designated “7”, reading as follows: 

25 44 7. That portion of A & T Lot 831 in Square 1756, 

formerly known as lot numbered 813 in Square 1756 
as shown on blueprint dated April 23, 1930, prepareq in the 
office of the Surveyor of the District of Columbia and filed 
in District Court cause No. 2036, condemnation of l^nd for 
the extension of Garrison Street, between 39th Street and 
Belt Road, Northwest, in the District of Columbia, though 
needed as part of school site is not to be used for school 
building purposes.” 

L. H. REICHELDERFER, 

H. B. CROSBY, 

D. A. DAVISON, I 
Commissioners, District of Columbia. 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C.; 

WALTER L. FOWLER, 

Assistant Corporation Counsel , D . C ., 

Attorneys for Petitioners. 

District of Columbia, ss: j 

Personally appears Luther H. Reichelderfer, whj) being 
first duly sworn according to law, deposes and says jthat he 
is one of the Board of Commissioners of the District of 
Columbia; that he has read the foregoing amendment to 
the petition in behalf of said Commissioners, and knows the 
contents thereof; that the facts therein stated upon per¬ 
sonal knowledge are true and those stated upon information 
and belief, he believes to be true. 

L. H. REICHELDER 
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Subscribed and sworn to before me this 19th dav of No- 

mi ' 

vember, A. D. 1931. 

[notarial seal.] ADAM A. GIEBEL, 

Notary Public , D. C. 

Amendment allowed and received as of Dec. 1, 1931. 

JOSEPH W. COX, 

Justice. 

26 Order Sustaining Motions to Strike Answers. 

Filed December 1, 1931. 
#*###•• 

This cause coming on to be heard on the motions to 
strike answers of Edward G. Yonker, Marie S. Jones, 
Walker S. Buel and Sakie P. Buel, George C. Gertman, 
Gertrude A. Doyle and Harold E. Doyle, Chevy Chase Land 
Company, Samuel B. Moses, Bertha Russeli Moses, Oswald 
L. Bluege and Margaret Heilig Bluege, Alfred C. Fisher 
and Margaret W. Fisher, after hearing oral arguments of 
counsel and upon consideration by the Court as set forth 
in memorandum opinion dated November 11, 1931, and 
filed herein, it is by the Court, this 1st day of December, 
1931, adjudged, ordered and decreed: 

That the separate answers filed herein by the above 
named parties be, and the same hereby are, stricken. 

Bv the Court: 

JOSEPH W. COX, 

Justice. 

From the above decree Edward G. Yonkers, owner of 
Lots 804, 805 and part of 806 Square 1755, notes an appeal 
in open court to the Court of Appeals of the District of 
Columbia, and the penalty of his undertaking for costs on 
appeal is hereby fixed at $100.00, or $50.00 in cash in lieu 
thereof. 

JOSEPH W. COX, 

Justice. 

From the above decree Marie S. Jones, owner of Lots 
58 & 813 Square 1851, notes an appeal in open court to the 
Court of Appeals of the District of Columbia, and the 
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penalty of her undertaking for costs on appeal is hereby 
fixed at $100.00, or $50.00 in cash in lieu thereof. 

JOSEPH W. COX, 

Justice. 

From the above decree Harold E. Doyle and Gertrude 
A. Doyle and Chevy Chase Land Company, owners 
27 of Lots 18 and 804, Square 1851, note an appeal in 
open court to the Court of Appeals of the District 
of Columbia, and the penalty of their undertaking for costs 
on appeal is hereby fixed at $100.00, or $50.00 in cash in 
lieu thereof. 

JOSEPH W. CO 

Justice. 

From the above decree Samuel D. Moses and Bertha 
Russell Moses, owners of Lots 40, 41, 68 and 69, Square 
1851, Oswald L. Bluege and Margaret Heilig Bluege, 
owners of Lots 39 and 70, Square 1851, and Alfred C. 
Fisher and Margaret W. Fisher, owners of Lot 37, Square 
1851, note an appeal in open court to the Court of Appeals 
of the District of Columbia, and the penalty of their un¬ 
dertaking for costs on appeal is hereby fixed at $1|00.00, or 
$50.00 in cash in lieu thereof. 

JOSEPH W. COX, 

Justice. 

i 

Tender of Proof by James C. Wilkes. 

Filed December 7, 1931. 

# * * ft # # | # 

The following tender of proof was made by James C. 
Wilkes, attorney for Samuel D. Moses and Bertha Russell 
Moses, Oswald L. Bluege and Margaret Heilig Bluege, and 
Alfred C. Fisher and Margaret W. Fisher, owners of cer¬ 
tain properties in the vicinity of Square 1756, as shown by 
the answers filed by said parties herein. 

Offer to prove by John C. Gotwals, Engineer Commis¬ 
sioner of the District of Columbia, that the Commissioners 
of the District of Columbia have never officially determined 
that the property proposed to be condemned is needed for 
the purposes set forth in the Acts of Congress of February 
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26, 1925, February 25, 1929 and July 3, 1930, as alleged 
in paragraph one of the petition of the Commissioners of 
the District of Columbia hied herein. 

Oiler to prove by John C. Gotwals, Engineer Commis¬ 
sioner of the District of Columbia, and by Alfred T. New- 
bold, owner of the land proposed to be condemned, 
28 that said Commissioners and said Alfred T. New- 
bold have agreed upon a price satisfactory to both 
Newbold and the Commissioners of the District of Colum¬ 
bia and the officials of the District of Columbia authorized 
to negotiate for the property proposed to be condemned, 
which price is Seventy-five Thousand Dollars ($75,000.00). 

Offer to prove that that portion of assessment and taxa¬ 
tion lot S31, in Square 1756, formerly known as Lot 813 in 
Square 1756, is subject to a covenant, running with the 
land, among others, as follows: 

“All buildings erected or to be erected upon said land 
shall be built and used for residence purposes exclusively, 
except that stables, carriage houses, sheds or other out¬ 
buildings to be used only in connection with such resi¬ 
dences may be erected upon the rear of and not elsewhere 
upon said land; that said land or any buildings which may 
be erected thereon shall not be used or permitted to be 
used for any trade, business, manufacturing or mercantile 
purposes; that no i structure of any description shall be 
erected on said land within 15 feet of the front or street 
line thereof; that no house shall be erected upon said land 
which shall cost less than $5,000.00; that any house erected 
upon said land shall be designed for the occupancy of one 
family, and that no apartment house or apartment houses 
shall be erected thereon,” 

which said covenant was placed, at the same time, against 
all the aforesaid land of the above named property owners, 
and is mutually protective to said part of said land pro¬ 
posed to be condemned and the property of the aforesaid 
property owners. 

Offer to prove on behalf of Samuel D. Moses and Bertha 
Russell Moses that at the time of the purchase of the four 
lots more particularly described in their answer herein, 
from Alfred T. Newbold, owner of the land proposed to 
be condemned herein, said Newbold gave assurances to 
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said Samuel D. Moses and Bertha Russell Moses that the 
land proposed to be condemned herein would be improved 
by the same character of dwelling houses as said Newbold 
had erected for said Moses, et ux, and others across 
29 the street from the property proposed to be con¬ 
demned herein, which assurances said Mobes, et ux, 
relied upon in the purchase of their aforesaid property 
from said Newbold, as to all of which facts and assurances 
the Commissioners of the District of Columbia, petitioners 
herein, had knowledge prior to the filing of the petition for 
condemnation herein. 

Offer to prove that the owners hereinafter ijamed are 
entitled to the sum set out below as just compensation for 
their property and property rights condemned ^s a result 
of this proceeding: Samuel D. Moses and BertHa Russell 
Moses, Twenty Thousand Dollars ($20,000.00); Oswald L. 
Bluege and Margaret Heilig Bluege, Fifteen Thousand 
Dollars ($15,000.00); Alfred C. Fisher and Margaret W. 
Fisher, Ten Thousand Dollars ($10,000.00). j 

The Court rejected severally and as an entirety the offers 
made, to which an exception was duly noted and allowed 
by the Court. 

Let this be filed. 

JOSEPH W. COX, 


Justice. 


Report and Award of Jurors. 
Filed December 7, 1931. 


* 


# 


The undersigned, heretofore appointed jurorb by this 
Honorable Court to appraise the value of the respective 
interests of all persons concerned in the land and premises 
mentioned and described in the petition filed in ^he above 
entitled cause, respectfully show to the Court : 

That after being duly sworn by the Court for t|he proper 
performance of our duty, and after due 
30 all parties interested, we examined the 

premises hereinafter described, and, thereafter, after 
due notice to all parties interested, we heard the testimony 
in Court of the witnesses offered on behalf of the parties 
in interest; and upon our personal examination aforesaid, 


notice to 
land and 
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and the testimony aforesaid, we estimate, appraise and 
determine the value of the respective interests of all per¬ 
sons concerned in the land and premises aforesaid to be 
as follows: 

Square 1756, lots 829 $—. 

831 $—. 

Total damages in the amount of Seventy Seven Thousand 
Dollars ($77,000.00). 

In witness whereof we have hereunto set our hands and 
seals this 7 dav of Dee. 1931. 

COOPER BOLING. [seal.] 

JOHN N. BLICK. [seal.] 

C. LESLIE McCREA. [seal.] 

GEORGE T. HOWARD. [seal.] 

CHARLES C. KENNON. [seal.] 

Memoranda. 

December 23,1931.—Bonds, $100, on appeal of O. L. & M. 
H. Bluege & S. D. & B. R. Moses approved and filed. 

Additional deposit for costs ($10.00) by James C. Wilkes. 

31 Order Ratifying and Confirming Verdict. 

Filed January 7, 1932. 

####*#* 

On motion of the Commissioners of the District of 
Columbia, petitioners herein, by their counsel, and it ap¬ 
pearing to the Court that no objections or exceptions have 
been taken to the verdict of the jury returned herein on 
the 7th day of December, 1931, it is by the Court this 7th 
day of January, 1932, ordered that the said verdict, awards 
be, and the same are hereby in all respects finally ratified 
and confirmed. 

And it is further adjudged, ordered and decreed that 
upon the payment of the said several awards to the parties 
thereto entitled, or into the registry of the Court, in ac¬ 
cordance with the provisions of Section 491n of the Code 
of Law for the District of Columbia, the several pieces or 
parcels of land mentioned and described in said verdict 
shall become and be the property of the District of Colum- 
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bia for school purposes for which this proceeding was in¬ 
stituted. 

Bv the Court: 

JOSEPH W. colx, 


Justice. 


Order Correcting Record. 
Filed January 25, 1932. 


* 


It appearing to the Court that the petitioners herein 
presented an Amendment to the Petition in open Court 
after notice to respondents, and that the same was received 
as an amendment to the original petition on the 1st day of 
December, 1931, previous to the sustaining of petitioners’ 
motions to strike answers, and it 
32 Further appearing that such amendment to peti¬ 
tion has been misplaced it is by the Court this 25th 
day of January, 1932, 

Ordered that the Clerk of the Court is hereby directed 
to hie the copy of Amendment to Petition receiveji by the 
Court this day as of December 1, 1931, and is hereby fur¬ 
ther directed to correct the docket entries by inserting in 
docket, notation, of filing of amendment to petitio^ on the 
1st day of December, 1931. j 

By the Court: 


JOSEPH W. COX, 

Justice. 


We consent. 

JAMES C. WILKES, 
By KATHRYN L. FOLTZ. 


Assignments of Error. 
Filed March 5, 1932. 


* 


* 


Samuel D. Moses and Bertha Russell Moses, owners of 
Lots 40, 41, 68 and 69, Square 1851, and Oswald L Bluege 
and Margaret Heilig Bluege, owners of Lots 39 and 70, 
Square 1851, severally assign errors as follows: 

First. The court erred in holding that covenants and 
restrictions running with the land of appellants ^nd part 
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or all of the land condemned have no reference to public 
uses for which the land may be required by the Govern¬ 
ment. 

Second. The Court erred in holding that the prop- 
33 erty of appellants sustained no damages for which 
compensation is allowable in this proceeding. 

Third. The Court erred in striking the answers of ap¬ 
pellants. 

Fourth. The Court erred in striking the answers of ap¬ 
pellants, which, in effect, deprived these appellants of their 
property without due process of law. 

Fifth. The Court erred in permitting the Commissioners 
of the District of Columbia to amend paragraphs one and 
seven of their petition herein. 

Sixth. The Court erred in refusing to permit appellants 
to offer evidence before the jury as to damages sustained 
by them. 

Seventh. The Court erred in refusing to permit appel¬ 
lants to offer anv evidence herein before the jury. 

JAMES C. WILKES, 

HENRY A. SCHWEINHAUT, 
Attorneys for Samuel D. and Bertha Russell 
Moses and Oswald L. and Margaret Heilig 
Bluege. 

Designation of Record. 

Filed January 11, 1932. 

" 7 


The clerk of the Court will please include in the record 
on appeal the following papers: 

1. Petition filed on May 26, 1931, together with exhibits 
attached thereto. 

2. Order for citation and publication, filed May 26, 1931. 

3. Order for citation, filed June 1, 1931. 

4. Memo: Order for citation, filed June 4, 1931. 

5. Notation of filing of proof of publication in Herald 
and Post, filed June 16, 1931. 

6. Order for empaneling of jury & extending time to file 
answers of Samuel D. Moses and Bertha Russell Moses and 
Oswald L. Bluege and Margaret Heilig Bluege to June 23, 
1931, filed June 16,1931. 


34 

* 
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7. Notation of filing of proof of publication, filed June 

17, 1931. ! 

8. Notation of filing of citation of June 1, 1931 Returned 
served on Alfred T. Newbold, filed June 12, 1931. 

9. Answer of Samuel D. Moses, et al., filed June 23, 
1931. 

10. Motion to set for hearing and to strike portions of 
answers of Samuel D. Moses and Bertha Russell Moses and 
Oswald L. Bluege and Margaret Heilig Bluege and Alfred 
C. and M. W. Fisher, filed June 30, 1931. 

11. Notation of filing of order of continuance to July 6, 
1931, filed June 30, 1931. 

12. Stipulation between counsel of Commissioners of 
the District of Columbia and Samuel D. Moses a^id other 
respondents, that empaneling and swearing of jury will 

in nowise affect rights of respondents, filed July 6, 
35 1931. j 

13. Notation of filing of order empaneling jury 
and directing to view land, also setting hearing for July 
31, 1931, filed July 6, 1931. " " j 

14. Marshal’s return of parties served, filed ;July 29, 

1931. | 

15. Notation of filing of order continuing proceeding to 
September 4, 1931, filed July 31,1931. 

16. Notation of filing of order continuing proceeding to 
September 15,1931, filed September 2, 1931. 

17. Notation of filing of order continuing proceeding to 

October 9, 1931, filed September 15,1931. j 

18. Notation of filing of arguments on motions to strike 
submitted to Judge Cox, filed October 9, 1931. 

19. Memorandum of Judge Cox, filed November 11, 1931. 

20. Notation of filing of order continuing case to Novem¬ 
ber 23, 1931, filed November 13, 1931. 

21. Notation of filing of order continuing case to Novem¬ 
ber 24,1931, filed November 23, 1931. 

22. Notation of filing of order continuing case to Decem¬ 
ber 3,1931, filed November 24,1931. 

23. Motion to strike answers of Edward G. Yonkers, et 

al., sustained, filed December 1, 1931. . - 

24. Noting of appeal, filed December 1, 1931. j 

25. Tender of proof by James C. Wilkes, attorney for 
Samuel D. Moses, et al., filed December 7,1931. 

26. Verdict of jury, filed December 7, 1931. 
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27. Filing of bond (One Hundred Dollars) of Samuel D. 
Moses and Bertha Russell Moses and Oswald L. Bluege and 
Margaret Heilig Bluege, on appeal, approved and filed on 
December 23, 1931. 

36 28. Notation of filing of additional deposit for 
costs by James C. Wilkes, paid December 23, 1931. 

29. Verdict of jury ratified and confirmed, filed January 
7, 1932. 

30. Assignments of error. 

31. This designation. 

JAMES C. WILKES, 

HENRY A. SCHWEINHAUT, 

J. C. W., 

Attorneys for Samuel D. and Bertha Russell 
Moses and Oswald L. and Margaret Heilig 
Bluege. 

Additional Designation of Record. 

Filed January 25, 1932. 

#*#••«• 

The clerk will include, in addition to respondents’ desig¬ 
nation, the following as the parts of the record on appeal 
to the Court of Appeals. 

1. Amendment to Petition, December 1, 1931. 

2. Order Correcting Record, January 25, 1932. 

3. This Designation. 

WILLIAM W. BRIDE, 
WALTER L. FOWLER, 
Attorneys for Petitioners. 

Service acknowledged this 23rd day of January, 1932. 
JAMES C. WILKES, 

Attorney for Respondents , 

By KATHRYN L. FOLTZ. 

37 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 36, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are m^de part 
of this transcript, in cause No. 2109 District Court,[entitled 
In Re: Condemnation of lots 829 and 831, in square 1756, 
for school purposes, in the District of Columbia! as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my nime and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of March, 1932. 

[Seal Supreme Court of the District of Columbia.] 
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IN THE 


I 

Court of Appeals, district of Columfua 


January Term, 1932. 


No. 5624. 


Samuel I). Moses, Bertiia Bussell Moses, Oswald L. 
Bluege, and Margaret Heilig Bluege, Appellantp, 


vs. 


Luther H. Reichelderfer, Herbert B. Crosby, 
John 0. Gotwals, Commissioners oi‘ the Distj 

7 I 

of Columbia, Appellees. 


AND 

rict 


BRIEF OF APPELLANTS. 


STATEMENT OF FACTS. 

The Commissioners of tho District of Columbia iiled 


their petition in this case for tlie purpose of acqni 


TUg 

for 


by condemnation Lots 829 and 831, Square 1756, 
public school purposes, pursuant to Chapter X\T of 
the (old) Code of Law for the District of Columbia, 
as amended by the Act of March 1, 1929, as authorized 


I 
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bv the Acts of Congress of February 26, 1925, and 
February 25, 1929. It is alleged in the petition that 
the Commissioners were unable to purchase the prop¬ 
erty at a price satisfactory to them, and that tlie prop¬ 
erty proposed to be acquired is necessary for school 
purposes. The petition describes the two lots pro¬ 
posed to be condemned, and has attached to it, marked 
“Exhibit, I). C., Xo. 1” a plat showing the outlines 
of the property. The petition then prays that all per¬ 
sons interested in the land may be cited to appear in 
Court: that the land be condemned for school purposes; 
that a jury be appointed; and for further relief. (R. 
1-4) 

Sendee of process was had upon the appellants (R. 
12 and 13), commanding them to comply with the 
order of citation and publication (R. 4 and 5). 

In response thereto, appellants answered, denying 
several of the substantial allegations of the petition. 
Appellants denied that the Commissioners could not ac¬ 
quire the property from the owners at a price satis¬ 


factory to the officials of the District authorized to 


negotiate for the same, and alleged that, in point of 
fact, the Commissioners and Xewbold had agreed on a 
price, entering! into a contract with respect thereto. 
They further denied that it was necessary in peti¬ 
tioners’ judgment to acquire the land in question and 
appellants’ interest therein for any purpose authorized 
by law. Appellants, in their answer, state that they 
are the owners of lots 39, 70, 40, 41, 68 and 69, square 
1851, in a subdivision of the Chevy Chase Land Com¬ 
pany and others, subject to the following covenants: 


“All buildings erected or to be erected upon 
said land shall be built and used for residence pur- 
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poses exclusively, except that stables, carriage 
houses, sheds or other outbuildings to be used only 
in connection with such residences mav be erected 
upon the rear of and not elsewhere upon said land; 
that said land or anv buildings which mav be 
erected thereon shall not be used or permitted to 
be used for any trade, business manufacturing or 
mercantile purposes; that no structure of any de¬ 
scription shall be erected on said land within 15 
feet of the front or street line thereof; that no 
house shall be erected upon said land which shall 
cost less than $5,000.00: that any house erected 
upon said land shall be designed for the occupancy 
of one family, and that no apartment house or 
apartment houses shall be erected thereon,” 

that said covenants were placed, at the same time, 
against part of the land proposed to be condemned; 
that said covenants are mutually protective to appel¬ 
lants’ aforesaid property and said part of the lpnd 
proposed to be condemned; that should said covenants, 
or any part of them, be removed from the part of ihis 
land proposed to be condemned which is restricted 
thereby, appellants would be deprived of an interest 
in the property proposed to be condemned, and a prop¬ 
erty right therein, as well as a property right in t^ieir 
own lots aforesaid, for which they should be awarded 
just compensation as guaranteed by the Constitution. 

Appellants Samuel D. Moses and Bertha Rusjsell 
Moses in the answer state that prior to their purchas¬ 
ing lots 40, 41, 6S and 69, square 1851, from respondent 
Ncwbold, at a time when he owned all of lots 829 and 
831, square 1756, said Newbold gave assurance^ to 
these two respondents that the land proposed to be 
condemned would be improved by the same character 


of dwelling houses as said Newbold had erected 


for 
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Moses, ct ux, and others across the street from the 
property to be condemned herein which assurances 
Moses ct ux relied upon in the purchase of their prop¬ 
erty from the said Newbold, as to all of which facts 
and assurances the Commissioners of the District of 


Columbia had full knowledge prior to the filing* of the 
petition herein. (E. 6, 7, 8 and 9.) 

The subdivision to which the covenants quoted above 
apply embraces all of two squares, and part of two 
other squares. (R. 14.) 

Xo testimony was ever taken on the issues raised 
by the answer of appellants, although a tender of proof 
was made. (R. 21.) 

On motion by petitioners, the answer of petitioners 
was stricken (R. 20), the Court filing a memorandum 
opinion. (R. 13 to 18.) 

After the filing of the Court’s memorandum opinion, 
and on the same day the Court passed its order deny¬ 
ing that appellants were parties in interest in the case, 
appellees attempted to amend their petition, endeav¬ 
oring thereby among other things, to restrict the em¬ 
ployment of part of the land proposed to be con¬ 
demned against its use for school building purposes. 
(R. 18, 19.) 

From the final order, appellants noted an appeal to 
this Court. (R. 20.) 


ASSIGNMENTS OF ERROR. 

First. The Court erred in holding that covenants 
and restrictions running with the land of appellants 
and part or all of the land condemned have no refer¬ 
ence to public uses for which the land may be required 
bv the Government. 
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bei¬ 

ges 


mit 

the 


Second. The Court erred in holding that the prop¬ 
erty of appellants sustained no damages for which 
compensation is allowable in this proceeding. 

Third. The Court erred in striking the answers of 
appellants. 

Fourth. The Court erred in striking the answers 
of appellants, which, in effect, deprived these appel¬ 
lants of their property without due process of la\jr. 

Fifth. The Court erred in permitting the Commis¬ 
sioners of the District of Columbia to amend para¬ 
graphs one and seven of their petition herein. 

Sixth. The Court erred in refusing to permit ap 
lants to offer evidence before the jury as to dam 
sustained by them. 

Seventh. The Court erred in refusing to per 
appellants to offer any evidence herein before 
jury. 

ARGUMENT. 

I. 

The Restrictions Constitute Property Rights Wiiich 
Cannot be Taken for Public Use Without dust 
Compensation. 

The restrictions against the use of appellants’ prop¬ 
erty, the property proposed to be acquired in this con¬ 
demnation, and surrounding properties are obviously 
for the mutual benefit of all of the owners thereof. A 
community, limited in size, wherein only private, de¬ 
tached, one family dwellings could be erected )was 
planned. Restrictions of this character have assumed 
greater importance as living conditions have became 
more complex, and one of the outgrowths of the pujblic 
demand for protection of home areas is evidenced by 
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the recently enacted zoning laws and regulations which 
rest, of course, upon the police power of the sovereign 
instead of the 1 right of individuals to contract, as in 
the case of private covenants and restrictions. Zon¬ 
ing laws may be changed by the duly authorized legis¬ 
lative body, but covenants cannot be changed without 
the consent of every person protected thereby. Zon¬ 
ing laws mav be more restrictive than the covenants 
and be enforceable, but when less restrictive they do 
not affect the right of the private individuals to have 
the greater restrictions in the covenants enforced. 
Aside from the technical property rights which in¬ 
dividuals have in covenants, they are of major impor¬ 
tance to owners establishing their permanent home in 
urban districts. 

A case on all fours with the one under consideration 
is that of Peters vs. Buckner, 232 S. W. 1024. The 
school district! tiled a petition to condemn land in an 
area restricted for private homes only. Owners in 
exactly the same position as appellants came in with 
their claims for damages. The lower court instructed 
the jury: 


“And therefore von will allow to the owners of 

4> 

the property not taken * * * no damages what¬ 
soever. It is only the value of the property ac- 

tuallv taken which the school district can be re- 
* 

quired to pay. It is against the public policy of 
the state to require the school district to pay to 
the owners of the property not actually taken any 
damages to their property which might result to 
it from the appropriation of the property taken 
for a site, and the erection and maintenance of 
a sclioolhouse thereon; and this is true notwith¬ 
standing such damages may arise from a viola¬ 
tion of restrictions, covenants, or agreements con- 
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tained in deeds or other instruments, conveying or 
affecting the title to the property actually taken, 
which, if enforced, would prevent the erectioii and 
maintenance of a school building upon the prop¬ 
erl v actually taken.” 

The Court, reversing the lower Court, in its opinion 
(rendered July 8, 1921, and citing in review all of the 
earlier decisions on the point) said, at page 1027: j 

44 * * * There can be no doubt but what the 
rights mentioned * * * are property rights] and 
under the Constitution of the United States, the 
Fifth Amendment thereof, * * * such property 
cannot be taken or damaged without just !com¬ 
pensation first paid * * 




The case of Johnstone, et al. vs. Detroit G. H. & M. 
Ry. Co., et al., 222 N. W. (Michigan Supreme Cojirt— 
Dec. 4, 1928), also reviews all of the authorities! and 
arrives at the same conclusion. 

See also Flynn vs. N. Y., W. & B. Ry. Co., 218 IjT. Y., 
140, to the same effect. 

The Supreme Court of the United States in the case 
of United States vs. Welch, 217 U. S., 333 (opinion by 
Mr. Justice Holmes), has held that a private rigjht of 
way is an easement and is land, and its destruction for 
public purposes is a 44 taking” for which the owi^er of 
the dominant estate to which it is attached is entitled 
to compensation. 

See also Ladd vs. Boston, 151 Mass., 585; Hayes et 
al vs. Railroad Co., 51 N. J. Equity 345; Lamonte et 
al vs. Orlando et al., 97 N. J. Eq., 425; Allen vs. De¬ 
troit, 167 Mich., 464; Stamford vs. Vuono, 108 Conn., 
359; and Annotation in 67 A. L. R., 382. 
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An easement, is an interest in land for which the 
owner is entitled to compensation as much so as it the 
land to which tlie easement is appurtenant were taken 
or injured. Tims the owner of land abutting on a 
street or highway has a private right in such street 
or highway, distinct from that of the public, which 
cannot be taken or materially interfered with without 
just compensation, and this is so although another 
owns the fee in the high wav. 

20 C. J. 655—Eminent Domain. 


“Building restrictions are private property, an 
interest in real estate in the nature of an casement, 
go with the land, and a property right of value, 
which cannot be taken for the public use without 
due process of law and compensation therefor; the 
validity of such restriction not being affected bv 
the character of the parties in interest.” 

Allen v. Detroit, 133 N. W. 311, and citations. 


“Where all deeds from the original owners of 

lots in a citv subdivision contain the same restric- 
•/ 

live covenants designed to carrv out the general 
scheme of improvement of the subdivision, such 
covenants inure to the benefit of the purchasers 
and subsequent owners of the lots, and in such 
case each purchase being induced by the common 
understanding evidenced bv the restrictive cove- 
nants, one owner may maintain a bill in equity to 
compel another to comply with the terms of his 
grant. ’ ’ 

McNeil v. Gary, 40 App. D. C. 397. 


The case of U. S. vs. Certain Lands in the Town of 
Jamestown, R. I., 112 Fed., 622, as affirmed by Wharton 
vs. U. S., 153 Fed., 876 (C. C. A., 1st Circuit) is cited 
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as being contrary to the adjudications quoted atlove, 
but a careful reading shows that it is not. In the latter 
case, involving the condemnation of land for fortifica¬ 
tion purposes, the court said, at p. 878: 

“We pass by the question * * * whether a 

provision directly aimed against the takin 2 : ot the 
lands in question for public use would not be con¬ 
trary to public policy. * * *” 

and holds, at page 877: 

“The purpose of the United States * *' * 

does not appear to be in any substantial particular 
inconsistent with the conditions of the deed$ or 
destructive thereof.’’ 

II. 

The Covenants Restrict the Use of the Property 

Against Public Schools. 

The Court below concludes that this situation is 
similar to that in Wharton vs. U. S., supra. (R. 16, 
17.) 

While it may easily be seen that covenants to pro¬ 
tect a residential development 011 the ocean fijont 
might not prevent the establishment of Federal j‘or- 
tifications, which usually embrace commodious and 
well kept park areas (Wharton vs. U. S., supra ); it is 
difficult to see how the same thing may be said of a 
school. 

It would be a place for children to congregatd in 
large numbers for study and play. School grounds 
when properly utilized are noisy. The location of a 
school in this tract means greatly increased traffic. 
That it is a necessity, and a convenience for soine, 
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cannot be argued; but that it is a constant source of 
annoyance to those who by reason of health or inclina¬ 
tion desire the quiet of a restricted home area cannot 
be denied. 

It is alleged in the answer, and not denied in the rec¬ 
ord, that the value of appellants’ property will be 
materially reduced. 

m/ 

It is submitted that a reading of the covenants and 
restrictions will show that the parties thereto intended 
to exclude all structures but residences and the out¬ 


buildings used in connection therewith—which, it is 
stipulated, may be located only on the rear of a lot. 
The special mention of the excluded uses—“trade, busi¬ 


ness manufacturing or mercantile purposes”—refers 


to a partial use of residences and outbuildings for 


such purposes. A physician would be permitted to 
have an office in his residence, but not so with a mer¬ 


chant or artisan. 


Fine distinctions should not be drawn in interpreting 
a covenant of this character where the intention of the 


parties is clearly stated. 

The law is succinctly stated in 15 C. J., 1219, Sec. 15, 
1, as follows: 


“The paramount rule for the interpretation of 
covenants is, to so expound them as to give effect 
to the actual intent of the parties, as collected from 
the whole instrument construed in connection with 
the circumstances surrounding its execution, with 
a view to support rather than to defeat the in¬ 
strument. 9 9 

At the end of the covenants (R. S) it provides that 
“any house erected * * * shall be designed for 

the occupancy of one family, and that no apartment 


house or apartment houses shall be erected. ’’ The 
language employed is not the best; but the intention 
to limit the houses to ones 4 ‘designed’’ for one family 
is clear. Yet many nice distinctions leading to a con¬ 
trary interpretation could be logically made—based 
upon the language employed. 

III. 

The Court Was Without Authority to Proceed ^Tith 
the Case Until the Jurisdictional Questions Raised 
by the Answer Had Been Settled. 

Appellants were made parties to this proceeding by 
the process of Court served upon them. By theiip an¬ 
swers, appellants deny that the petitioners had Com¬ 
plied with certain conditions precedent in the statute. 
Title 25, Chapter 5, Sec. 41, of the Code of the Dis¬ 
tinct of Columbia (Chapter XV Old Code) provides: 


4 4 Whenever land 

* * * 


* * 


* is needed bv the Com- 

•/ 

nnssioners " w for sites for school houses 
* * * and the same cannot be acquired by pur¬ 
chase from the owners at a price satisfactory to 
the officers of said District authorized to negotiate 
for the same, application may be made to tliej 
preme Court * * * by petition * 

condemnation 


* 


* 


Su- 

for 


* 


* * 


* 


* * 7 1 


Upon the denial in appellants’ answer that there 
had been a determination by the Commissioners that 
the property in question is 44 needed” for the specified 
purpose, and a further denial that the property cbuld 
not 4 4 be acquired * * * at a price satisfactory to 

the officers of said District authorized to negotiate for 
the same,” it was the duty of the Court to require on 
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the issues thereby raised, “affirmative proof in order 
to give the Court jurisdiction.” (Fay vs. MacFarland, 
32 App. D. C., 295.) 


IV. 

Moses and Wife Have a Property Right in All of the 
Property Proposed to be Condemned. 

When Moses and wife purchased their property 
from Newbold, the latter then, and ever since has, 
owned the property sought to be condemned. As one 
of the considerations for the purchase Newbold agreed 
to improve the said property known as lots 829 and 
831, Sq. 1756, with high class residences. Of this the 
Commissioners had notice prior to the institution of 
the condemnation proceedings. Clearly, then, Moses 
and wife had the right to have the agreement en¬ 
forced in a court of equity, and for the taking away 
of their rights in this respect they are entitled to com¬ 
pensation as though there were a covenant or restric¬ 
tion in favor of them against the land of Newbold. 

The facts in 1 the case of Chevy Chase Land Co. vs. 

* 

Poole, 48 App. D. C., 400 are almost identical to those 
set forth above and in the answer. The Court in that 
case, at page 409, held: 


“The purchaser, having submitted to a burden 
upon his own land with the understanding that a 
similar burden is to be placed upon the remaining 
land of the grantor for the common benefit of all, 
will be relieved from an attempt by the grantor 
or third party with notice to depart from the given 
scheme. ’’ 
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i 

The following cases, to the same effect, all involve 
verbal representations which the Courts held to be 
enforceable: 

Wood v. Grayson, 22 App. D. C. 432, 

Hall v. Solomon, 61 Conn., 23 Atl. 876, 
Tallmadge v. East River Bank, 26 N. Y. 1C 9, 
Knapp v. Hall, 20 N. Y. S. 42, 

Schermerhorn v. Bedell, 148 N. Y. S. 896, 
Carr v. Dooley, 119 Mass. 2?4, 

Anderson v. American Suburban Corp., 155 N. 

q -p.}] 77 g 221 

Bristol v. Woodward (N. Y. 1929), 167 N. E. 
441, 445, 

Thornton v. Schobe (Col. 1926) 243 Pac. 617, 
Wilson v. Gordon (Tex.), 224 S. W. 707, 
Johnson v. Mt. Baker Church (Wash. 1920), 
194 Pac. 539, 

Woods v. Lowrance (Tex.), 109 S. W. 41S, 

Babb v. Miller (Tex.), 259 S. W. 177, 

Bimson v. Bultman, 3 App. Div. 198, 38 N. Y. S. 
209. 

Tiffany, Real Prop. (2nd Ed.), Vol. 2, pp. 1425- 
1438, 

Lewis v. Gollner, 129 N. Y. 227; 29 N. E. 81. 


The Attempted Amendment of the Petition is; 

Meaningless. 

After the filing of the memorandum opinion by the 
lower court, and on the day the court passed an or der 
striking appellants 9 answer, the appellees attempted 
to restrict the use of the part of lot 831 affected by the 
covenants by declaring that “though needed as a part 
of school site [it] is not to be used for school building 
purposes.’ ’ 
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There is nowhere in the Acts of Congress providing 

for the acquisition of this property, or elsewhere, any 

authority in the commissioners to limit the use for 
* 

school purposes to which the District may put the 
property after acquisition. 

Besides the grounds of a school building are a part 
of a school (Commissioners of the District of Colum¬ 
bia vs. Shannon & Luclis, 57 App., 67), and it is sub¬ 
mitted that the maintenance of any part of the school 
upon the restricted property would be in violation of 
the covenants and restrictions. 

CONCLUSION. 

It is respectfully submitted that the case should be 
reversed. 


Respectfully submitted, 

James C. Wilkes, 

H. A. Schweiniiaut, 
Attorneys for Appellants. 
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District of Columbia 

January Term, 1932 


No. 5624 


SAMUEL D. MOSES, ET AL., Appellants] 

v . 

LUTHER H. REICHELDERFER, ET AL., Applies. 


BRIEF ON BEHALF OF APPELLEES 
STATEMENT OF THE CASE 

This is a proceeding brought by appellees, as (Jom- 
missioners of the District of Columbia, to condlemn 
lots 829 and 831, in Square 1756, as a site for a school 
house, (R. p. 1). Appellants answered the petition 
claiming damages to their properties, no part of 
which was to be taken in the proceeding, for ap al¬ 
leged breach of a restrictive covenant of record to 
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which certain of the property to be condemned, for¬ 
merly known as lot 813, is subject, (R. p. 6). This lot 
is now a part of lot 831. The covenant reads as 
follows, (R. p. 8): 

“All buildings erected or to be erected upon 
said land shall be built and used for residence 
purposes exclusively, except that stables, carriage 
houses, sheds or other outbuildings to be used 
only in connection with such residences may be 
erected upon the rear of and not elsewhere upon 
said land; that said land or any buildings which 
may be erected thereon shall not be used or per¬ 
mitted to be used for anv trade, business manu- 
facturing or mercantile purposes; that no struc¬ 
ture of any description shall be erected on said 
land within 15 feet of the front or street line 
thereof; that no house shall be erected upon said 
land which shall cost less than $5,000.00; that any 
house erected upon said land shall be designed 
for the occupancy of one family, and that no 
apartment house or apartment houses shall be 
erected thereon.” 

Unfortunately, the plat to which reference is made 
in the pleadings (R. p. 19), as showing the former lot 
813 is not a part of this record. However, the trial 
justice, in his opinion (R. p. 13), referring to land to 
be condemned, said: 

“This area includes land described as Lot 813, 
(now part of lot known as 831), which lies along 
the north line of Fessenden Street, and consti¬ 
tutes the | southerly strip and a comparatively 
small part of the area being taken.” 
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It further appears from the opinion of the ^ourt 
below that “all of Square 1756 is free from the jcove- 
nant except lot 813”, (R. p. 17). 

However, appellants Moses and his wife, the owners 
of lots 40, 41, 68 and 69, in Square 1851, allege j that, 
as to them all of said tract is subject to a restrictive 
covenant, for that, prior to the purchase of their 
properties from one Newbold, who was also the owner 
of the land condemned, “said Newbold gave assur¬ 
ance to these two respondents that the land proposed 
to be condemned herein would be improved by the 
same character of dwelling houses as said Newbold 
had erected for these two respondents and others 
across the street from the property proposed lo be 
condemned herein,” which assurance they relied 
upon, (R. pp. 8 & 9). Appellees filed a motion to 
strike the answer, (R. p. 10). In an exhaustive opin¬ 
ion, the court sustained the motion (R. pp. IS-18), 
and an order was entered in conformity therewith, 
(R. p. 20). Thereafter appellants offered to prove 
the facts alleged in their answer. The tender vras 
refused, to which action an exception was noted. (R. 
pp. 21-23). 

ARGUMENT 

I. 

The Major Portion of the Tract Condemned Is Not 
Subject to a Restrictive Covenant 

There is no claim made on the part of any of the 
appellants, with the exception of the appellants Moses 
and his wife, that the tract condemned, other thaq the 
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portion formerly known as lot 813, is subject to a 
restrictive covenant. However, appellants Moses and 
his wife contend that, as to them, all of the tract is 
subject to such a covenant, since, prior to their pur¬ 
chase of the property, they were assured by Newbold, 
that the land proposed to be condemned would be im¬ 
proved by the same character of dwelling houses as 
he had erected across the street. But, it is submitted, 
this averment falls far short of establishing any 
representation that a restrictive covenant was to be 
impressed upon this land. Had Newbold erected 
these houses, the representation would have been 
complied with fully, even though the property should 
have been sold or used for business purposes imme¬ 
diately thereafter. In other words, Newbold stated 
merely his present intention as to the property, and 
did not agree that any restriction of a permanent 
nature should be annexed thereto. Had Newbold 
erected these houses before the institution of this 
proceeding, there could be no question but that the 
taking of this property for school purposes would 
not violate any representation made by him. Hence, 
it is clear there was no statement on the part of the 
owner of the property that its future use should be 
subject to any restriction. 

The facts in this case are identical with the facts 
appearing in the case of Hiibbell v. Warren , 8 Allen 
(Mass.) 173, where one property owner sought to im¬ 
press a restrictive covenant upon other land because 
of an agreement between the owners that their prop¬ 
erties should be improved in a uniform manner. In 



5 


holding this agreement did not create a restrictive 
covenant, the court said: 

j 

“In all the cases in the books, so far as we l|now, 
in which rights or privileges in the nature of 
servitudes or easements have been enforced in 
equity, the relief has been founded on agreements 
which expressly stipulated that the restriction on 
the use of the land should be permanent. 

“It seems to us, on a careful revision of the 
whole evidence in the case before us, tha‘: the 
agreement set up by the plaintiff, on which he 
bases his prayer for equitable relief, is not of 
this character. It amounts to nothing more than 
a stipulation between himself and the defendant 
that the buildings which they were about to erect 
on their respective lots should be built in a uni¬ 
form manner, and be set back at a specified). dis¬ 
tance from the street. It was only a present 
agreement for the location and erection of the 
houses which the parties then had in contempla¬ 
tion. It contained no stipulation looking to fu¬ 
ture structures on the estates, or providing for a 
permanent or perpetual mode of using and occu¬ 
pying them.” 

The Court said further: 

“When the contemplated structures were 
erected in conformity to its provisions, the object 
which the parties had in view would be accom¬ 
plished. No breach of the contract wouljl be 
occasioned by either party or his assigns, if for 
their convenience or profit they should at any 
time afterward take down the buildings and con¬ 
struct them in a different manner, or place them 
in different positions.” 


\ 
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The case of Chevy Chase Land Company v. Poole, 
48 App. D. C. 400, relied upon chiefly by counsel for 
appellants Moses and his wife in support of their 
contention that all of this land is impressed with a 
restrictive covenant in favor of these appellants, is 
not in point. There one Poole purchased land from 
the Chevy Chase Land Company and submitted to a 
restrictive covenant in his deed upon the understand¬ 
ing, supported by evidence in writing, that all of the 
property in the vicinity was to be subject to a similar 
covenant. In commenting upon the facts in that case, 
this court said: 

“The plats, signs, advertisements, and con¬ 
tracts, to say nothing of the admissions, leave no 
room for doubt that purchasers of this Chevy 
Chase, District of Columbia, property had a 
right to understand, and did understand, that 
parcel 38 over 3 was included in the general 
scheme for the development and sale of property 
of the Land Company in that locality. In such 
cases, equity will intervene. The purchaser, hav¬ 
ing submitted to a burden upon his own land 
with the understanding that a similar burden is 
to be placed upon the remaining land of the 
grantor for the common benefit of all, will be 
relieved from an attempt by the grantor or third 
party with notice to depart from the general 
scheme. ’ ’ 

What has been said with respect to the Poole case 
applies equally to the other cases cited by counsel for 
appellants on this point. In not a single case re¬ 
ferred to by them is it held that a representation such 
as is here relied upon created a restrictive covenant. 
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Therefore, it follows that none of the land sought to 
be taken is subject to such a covenant, except the 
small portion formerly known as lot 813. This brings 
us to a consideration of the covenant affecting that 
lot. | 

II. | 

The Use of Lot 813 for School Purposes Would Not 

Violate the Covenant 

“Restrictions upon the free use and enjoyment of 
real estate are not favored by the law.” Castleman 
v. Avignone, 56 App. D. C. 253. Hence, covenants 
limiting the use of property must be construed 
strictly, and not beyond the clear intent of the parties. 

In Ruling Case Law, Vol. 27, p. 743, it is saicjl: 

“The primary rule for the interpretation of re¬ 
strictive covenants and agreements is to gather 
the intention of the parties from their wonjls, by 
reading not simply a single clause of the Agree¬ 
ment but the entire context, and where the mean¬ 
ing is doubtful by considering such surrounding 
circumstances as the parties are presumed t^ have 
considered when their minds met. And ig this 
connection it is always to be borne in mind tfhat a 
restriction is in derogation of the common law 
right to use land for all the lawful purposes ^hich 
go with the title and possession, and that the re¬ 
striction is not to be extended by implication and 
all doubts are generally to be resolved against its 
extension.” 

The covenant (which is set forth on page 2 oij this 
brief), when properly construed, is intended nderely 


8 


to prohibit the use of the property subject thereto for 
business and other uses inconsistent with a residen¬ 
tial neighborhood. While the first clause provides 
that all buildings erected upon the land shall be built 
and used for residence purposes only, the second 
clause sets forth specifically the uses of the land and 
buildings which are prohibited. This clause provides 
“that said land or any buildings which may be 
erected thereon shall not be used or permitted to be 
used for any trade, business, manufacturing or mer¬ 
cantile purposes.’’ Under well-recognized principles 
of construction, the specific enumeration in the second 
clause of the uses prohibited limits the application of 
the general prohibition contained in the first clause. 

In the case of Easterbrook v . Hebrew Ladies’ Or¬ 
phan Society, 85 Conn. 289, 41 L. R. A. (N. S.) 615, 
the court, referring to a restrictive covenant, said: 

“Again it is a recognized rule that where a 
particular enumeration is followed by general 
descriptive words, the latter will be understood 
as limited in their scope to matters and things of 
the same general kind or character as those 
specified in the particular enumeration, unless 
there is something to show a contrary intent.” 

It is common knowledge that primary schools must 
be erected in residential neighborhoods so that young 
children may be saved the necessity of traveling long 
distances. If schools are to be erected only in com¬ 
mercial centers, children will be required to travel 
farther and will be subjected to the danger of in¬ 
creased traffic in such localities. Therefore, the par¬ 
ties in creating the restrictive covenant here under 
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consideration must have had in mind that the erection 
of school buildings was consistent with the develop¬ 
ment of a residential neighborhood, and did not in¬ 
tend to exclude such buildings therefrom. This jls the 
construction placed by the trial justice upon the cove¬ 
nant. In his opinion he said, (R. p. 16): 


“2. Examination of the language of the cove¬ 
nants gives rise to the question, whether the cove¬ 
nants in the deeds of conveyance were intended 
merely to restrict the use to be made of the lands 
by private parties or whether they were al^o in¬ 
tended as a restriction against any public ijse of 
the land by the government. The covenants must 
be read together. The first appears to stalje the 
contemplated use to be made of buildings upon 
the land—they ‘shall be built and used for resi¬ 
dence purposes exclusively’; the second enumer¬ 
ates the uses that are apparently intended |to be 
excluded from the subdivision, viz., ‘any tfrade, 
business, manufacturing or mercantile purpose.’ 
The second covenant, it is thought, clearly gives 
color to the preceding covenant. Certaiply it 
would seem to stretch violently the use of the lan¬ 
guage to hold it contemplates that parks, play¬ 
grounds, additional roads, and schools are to be 
excluded from the restricted area. Considering 
the use and needs of residential districts, is it rea¬ 
sonable to construe the language used as shewing 
the intention on the part of the owners to exclude 
all such public uses of land from their neighbor¬ 
hood? And if such exclusions were intendecj is it 
reasonable to suppose that the language of the 
second covenant would have been confined mjerely 
to trade, business, manufacturing or mercantile 
uses! The more reasonable view would seem to 
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be that while the Land Company and those hold¬ 
ing under it intended to exclude private persons 
from carrying on objectionable business in the 
restricted area, and are entitled to any value that 
might accrue to their land as a result of the ex¬ 
pectation and belief that private business was 
excluded, they did not intend, or by the language 
used attempt, to exclude the government from 
using the land for necessary public uses nor con¬ 
template an added value to result from the expec¬ 
tation that public use was not to be made of such 
land. (Wharton v. U. S., supra.) 

‘‘ Accepting this construction of the covenant 
leads to the conclusion that the motions to strike 
should be sustained. * * * ” 


III. 

Lot 813 Not To Be Used for a School Building 

Assuming for the sake of argument that the cove¬ 
nant here involved is sufficiently broad to prohibit the 
erection of a school building upon what was formerly 
lot 813, it appears from the record in this case that 
this property is not to be so used. The petition for 
condemnation, as amended, sets up that this lot 
“ though needed as part of school site is not to be 
used for school building purposes/’ (R. p. 19). It is 
common knowledge that the modern school is pro¬ 
vided with playground space. As was said by this 
court in District of Columbia, v. Shannon and Lucks, 
57 App. D. C. 67: 

“It is not the modern conception of the public 
school that it be erected on a site merely large 
enough in area to contain the school building. In 
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addition to the buildings there should be play¬ 
ground space, basket ball stops, chinning bars, 
room for calisthenics, all in the open air. It is 
also for the general welfare and safety th^t the 
school children be furnished a place in whijch to 
play, removed from the dangers of street traffic.’’ 

Under this decision the Commissioners havp the 
right to condemn lot 813 for use in connection! with 
the school without building any part of the School 
house upon the same. 

The use of lot 813 for school purposes apart from 
the building is not precluded by the covenant even if 
broadly construed. The covenant merely prohibits 
the erection and use of buildings on the land for other 
than residential purposes. No building is tjo be 
erected on lot 813. The only uses of the land 


pro¬ 
hibited are those for trade, business, manufacturing 
or mercantile purposes. The use of the lot in ques¬ 
tion as a part of the grounds surrounding a School 
does not come within any use prohibited by the cov¬ 
enant as to land unimproved by a building, no matter 
how broadly this covenant may be construed. 

Of course, it may be contended that, notwithstand¬ 
ing the averment of the Commissioners of the District 

I 

in their petition for condemnation that no part <t>f lot 
813 is to be used for school building purposes, a build¬ 
ing may be erected thereon. We submit, however, it is 

i 

the duty of this court to give full effect to a statement 
of the responsible officers of the District as to the in¬ 
tended use of the property (United States v. Certain 
Lands, 112 Fed. 622, 625), leaving appellants to their 


12 


remedy by action at law for damages in the event this 
lot should subsequently be built upon in violation of 
the covenant. 


IV. 

The Covenant Impressed Upon Lot 813 Is Not Part of 

a General Plan or Scheme 

It is well settled that courts lend their aid to the en¬ 
forcement of restrictive covenants at the instance of 
another property owner, only when the restrictions are 
part of a general plan or scheme. 

In the case of Castleman v. Avignone, 56 App. D. C. 
253, this court said: 

“* * * The general and well established rule is 
that, where certain restrictions are a part of a 
general scheme or plan for the benefit and im¬ 
provement of all the lands included in a certain 
tract, courts of equity will, under proper circum¬ 
stances, enforce such restrictions at the suit of any 
grantee against any other such grantee.” 

In Ruling Case Law, Vol. 27, p. 765, it is said: 

“* * * The right, however, of grantees from a 
common grantor to enforce inter se restrictive 
covenants entered into by each with the common 
grantor is confined to cases where there is proof 
of a general plan or scheme for the improvement 
of property, and its consequent benefit, and the 
covenants have been entered into as part of a gen¬ 
eral plan to be exacted from all purchasers and to 
be for the benefit of each purchaser, and the com- 
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plainant has bought with reference to suchj gen¬ 
eral plan or scheme and the covenant has eritered 
into the consideration of his purchase.” j 

The record is devoid of any allegation or tender of 
proof that the restrictive covenant impressed upbn lot 
813 is a part of a general plan or scheme. On the other 
hand, the contrary would appear to be the case, since 
this small piece of land is the only property ija the 
entire square 1756 to which the covenant has beqn at¬ 
tached (R. p. 17). There being no general pl^n or 
scheme, the covenant is unenforceable at the instance 
of other property owners. 

V. 

A Restrictive Covenant Is Not Binding on the 

Municipality 

I 

It is well settled that, in the absence of a restrictive 
covenant, property owners have no right of action for 
consequential damages they may sustain by the! erec¬ 
tion of a public improvement. Northern Transporta¬ 
tion Co. v. Chicago, 99 U. S. 635. Gibson v. U. 166 
U. S. 273. | 

It must be borne in mind that “the duty of maintain¬ 
ing a system of public education for the benefit jof all 
persons residing in the District of Columbia is a pjurely 
governmental function.” District of Columbia v. 
Tyrrell, 41 App. D. C. 463, 474. j 

We are not here concerned with the liability pf the 
sovereignty or a municipality for the destruction of a 
true easement, such as a right of way. There is no 
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question but that, where a true easement is created for 
the benefit of a dominant tenement, the owner thereof 
acquires a property right in the servient tenement 
which cannot be taken from him without just compen¬ 
sation. In other words, when the sovereignty con¬ 
demns the servient tenement, including the easement 
to which it is subjected, the owner of the dominant 
tenement is entitled to damages. 

But here, we are dealing with a mere restrictive 
covenant and the rights of those not parties to the 
deed by which it was created. 

Whether a sovereignty or municipality is liable in 
damages for the breach of such a covenant is a ques¬ 
tion upon which the authorities differ. Some of the 
cases, including those cited by counsel for appellants, 
take the view that restrictive covenants create prop¬ 
erty rights in the nature of easements which cannot be 
taken without just compensation. Other decisions, 
and we submit they constitute the weight of authority, 
hold that such covenants do not create a true property 
right, but are mere contractural rights cognizable in 
equity, not binding on the sovereign. 

The only case in the Federal Courts upon the subject 
takes the latter view. United States v. Certain Lands, 
112 Fed. 622. There the United States sought to con¬ 
demn lands for fortifications and coast defense. These 
lands were subject to a restrictive covenant. Claims 
for damages were filed by property owners no part of 
whose land was to be taken in the condemnation pro¬ 
ceeding. In denying these claims, the trial court held 
(1) that the erection of fortifications and coast de- 




fenses was not a violation of the terms of the covenant 
there under consideration, and (2) that, even assigning 
it were, such a covenant was not binding upoi^ the 
sovereignty. Upon the second point, the court said 
(pp. 628, 629): i 


“But it is said these claimants have a property 
right which is valuable, and which is appurtenant 
to their estates, namely, the right to enjoin all uses 
of the property inconsistant with these conditions. 
The difficulty seems to me to be in the contention 
that there can be any property right whatever, 
springing from private grant, that the lances of 
another. shall not be used for necessary govern¬ 
mental purposes. Suppose a deed to contain the 
condition that the grantee’s property should never 
be used by the United States for a fort, or bjp- the 
state for a state capital, armory, or school hpuse; 
would not such a condition on its face be void, as 
against public policy? As each owner of land 
holds his property subject to the divesting of his 
title through the action of the state or ox the 
United States, based on public necessity, can he 
by any means, directly or indirectly, impose tipon 
the state or the United States, the burden of !com- 
pensating him for damage resulting from that 
public use which does not directly invade his 
land ? If the lands on the southern end of Copani- 
cut Island were held in fee by a number of owjners, 
without restrictive conditions in their deeds, and 
the national government found it necessary to 
condemn any one of the estates, the adjoining 
owners, or those occupying other portions ox the 
tract, could recover no damages whatever foV the 
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depreciation caused to their estates by the public 
use. Can it be possible that these owners, by mu¬ 
tual agreements or covenants that they or their 
successors in title will not do things which may 
be necessary for national defense, and by agreeing 
that these things are noxious and offensive to 
them, compel the United States to pay them for 
the right to do, upon lands taken, what is neces¬ 
sary for the protection of the nation? 

“If such a right can exist against the state or 
nation, and can be considered property, then only 
a mere device of conveyancing is necessary to de¬ 
feat entirely the rule that depreciation of property 
incidental to a public use does not constitute a 
‘taking’; for private deeds may then provide in 
express terms against such uses as may be neces¬ 
sary in case the government exercises the right of 
eminent domain. If these private covenants are, 
as against the government, and state, to be recog¬ 
nized as property, then the government, by taking 
such uses, takes private property, and must make 
compensation, * * * 

“* * * Each landowner holds his estate subject 
to the public necessity for the exercise of the right 
of eminent domain for public purposes. He can¬ 
not evade this by any agreement with his neigh¬ 
bor, nor can his neighbor acquire a right from a 
private individual which imposes a new burden 
upon the public in the exercise of the right of 
eminent domain. * * *” 

This case was appealed to the Circuit Court of Ap¬ 
peals of the First Circuit under the title of Wharton 
v. United States, 153 Fed. 876. While it is true the 
appellate court affirmed the case upon the first ground 
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decided by the lower court, and expressly stated it} was 
unnecessary to pass upon the second ground, it dipt set 
forth certain views upon the latter subject whicli are 
fully in accord with reasoning of the court belowl 
The Circuit Court of Appeals said (p. 878): | 

I 

“Whatever interest the plaintiff in error has 
with regard to the lands taken by the United 
States does not constitute a true easement as 
known to the common law. Had the deeds con¬ 
tained covenants, they would have been recog¬ 
nized at the common law so far as suits op the 
covenants between the parties to them were con¬ 
cerned. They contain only conditions. Neverthe¬ 
less, in equity such conditions are treated to a| cer¬ 
tain extent as covenants running with the land, 
and enforceable by decrees for specific perform¬ 
ance between subsequent holders 'who purchased 
with notice. Such rights are often incorrectly 
spoken of as negative easements, but what are 
really negative easements is pointed out in Gale 
on Easements (7th Ed. 1899), 19 and sequenbe, a 
work of the highest authority, where ease 
known to the common law are catalogue< 
classified. The better authorities speak of such 
rights as analogous to negative easements. If they 
were in fact easements, they would constitute!true 
hereditaments, and the plaintiff in error would be 
entitled to the allowance of damages, even if Nomi¬ 
nal. They are subject to the general rules by 
virtue of which equity refuses to require specific 
performance of obligations which are unreason¬ 
able, or which become so under a change of cir¬ 
cumstances, or which involve only nominal values. 
We need not, however, consider these difficplties 
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in the way of the plaintiff in error, or other pos¬ 
sible difficulties, because what we have already 
said fully disposes of the litigation.” 

Another case is that of Doan v. Cleveland Short Line 
R. Co ., 92 Ohio, 461. There the owners of property not 
taken in the condemnation proceeding sought to re¬ 
cover damages for breach of a restrictive covenant 
which provided the “lands shall be used exclusively 
for residential purposes.” This covenant was a part 
of a general plan, and it was contended there was con¬ 
ferred upon the owners of each lot a property right in 
each and every lot. In denying this contention, the 
court said: 


“If such restriction is not to be construed as 
preventing the use of the property for public pur¬ 
poses, then of course there is no violation on the 
part of the defendant, and it follows that no re¬ 
covery can be had. If, on the other hand, it is to 
be construed as prohibiting the use of the prop¬ 
erty for any purpose other than that of residences, 
it would prevent a public use of the lots and 
thereby defeat the right of eminent domain. No 
covenant in a deed restricting the real estate con¬ 
veyed to certain uses and preventing other uses 
can operate to prevent the state, or any body poli¬ 
tic or corporate having the authority to exercise 
the right of eminent domain, from devoting such 
property to a public use. The right of eminent 
domain rests upon public necessity, and a contract 
or covenant or plan of allotment which attempts 
to prevent the exercise of that right is clearly 
against public policy and is therefore illegal and 
void. Plaintiff’s right to compensation, if it exists, 



must be based upon the restrictive covenant }n the 
deeds and the general plan adopted. To give to 
plaintiff this right we would be compelled t(t> rec¬ 
ognize a right existing under what we hold to be 
an invalid restriction. ... We are constrained to 
the conclusion that restrictive covenants in deeds 
or a general plan for the improvement of an Allot¬ 
ment cannot be construed to prevent the use pf the 
lots for public purposes, and as against the state 
or any of its agencies which are vested with the 
right to eminent domain are illegal and void, con¬ 
fer no property right and cannot be the basis of a 
claim for damages.” 

(See also Wallace v. Clifton, 92 Ohio 349. 
Wood v. Cleveland Railway Co., 92 Ohio 
471.) 


The most recent case on the subject, so far ^s w^e 
have been able to ascertain, is Friesen v. City of Glen¬ 
dale, 209 Cal. 524, decided in 1930. | 

In that case the city sought to use for street pur¬ 
poses land subject to a restrictive covenant. In hold¬ 
ing the covenant not binding on the city, the pourt 
said: 


“As above noted, the interest sought to b£ im¬ 
posed on said portion of lot 2 is no more than a 
negative easement or an equitable servitude. It 

does not rise to the dignity of an estate in the land 
itself. It is not a property right, but is a contrac¬ 
tual right cognizable in equity as between the con¬ 
tracting parties, not binding on the sovereign 
contemplating a public use of the particular prop¬ 
erty taken. This was expressly so declared in the 
leading case of United States v. Certain Lands, 
112 Fed. 622. The declarations of the court in 
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that case are in accordance with reason and the 
weight of authority on the subject.” 

From a reading of the cases above cited, it appears 
that the rule laid down by the weight of authority is 
that parties, by a mere device of conveyancing, will 
not be permitted to defeat the rule “that depreciation 
of property incidental to a public use does not consti¬ 
tute a ‘taking.’” In other words, it is held to be 
against public policy to permit property owners to so 
encumber their land with restrictions as to its use that 
the right of eminent domain cannot be exercised ex¬ 
cept at a prohibitive cost. 

Probably no better illustration of the correctness of 
the doctrine announced in United States v. Certain 
Lands and the other cases cited can be found than in 
the present case. As before pointed out in this brief, 
school houses must be erected in residential areas if 
children are to be saved the necessity of travelling 
long distances and protected as far as possible from 
the dangers of congested traffic. 

The claims of these appellants for damages alone 
aggregate $35,000 (R. p. 23). Other property owners 
not appealing made similar claims (R. p. 20). The 
Chevy Chase Land Co. claimed damages to the extent 
of 25 cents per square foot for the lots it owned in 
Squares 1755, 1851, and 1878 and other property 
owners claimed damages ranging from $5,000 to $25,- 
000 (R. p. 14). The actual value of the property taken 
was found by the jury to be $77,000 (R. p. 24). If 
the claimants for consequential damages are entitled 
to recover even a substantial portion of the amounts 



claimed, the cost of the school site would be pro 
tive. Can property owners by their act, as appellants 
contend they can, render it impossible for the District 
to erect a school building at a place where a school is 
needed for the education of the children in that local¬ 
ity? The consequences of this contention immediately 
challenge its soundness. Conceding the power of the 
Government to take, counsel for appellants seek a 
ruling which would make that power incapable of 
exercise or prevent its exercise through the dre^d of 
an immeasurable responsibility. 

. 

VI. 

- 

Appellants Are Not Entitled To Be Heard Upon 
Jurisdictional Questions 

Appellants, in their answer, deny that the Confmis- 
sioners could not purchase the land from the owner at 
a price satisfactory to them, and further deny th^t in 
the judgment of the Commissioners it is necessary to 
acquire the land for any purpose authorized bv law 
(R. p. 7). j 

No bill of exceptions appears in the record, and 
there is nothing to show that all jurisdictional tacts 
were not duly proved. There is a presumption of the 
regularity of judicial proceedings. 

However, in any event, appellants were in no posi¬ 
tion to raise jurisdictional questions until they estab¬ 
lished some interest in the property sought to be con¬ 
demned. This they failed to do. 



CONCLUSION 


For the reasons stated above, we submit the action 
of the lower court was right and should be affirmed. 
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